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9 INSIGHT 

BLACK E M P O W E R M E N T LEGISLATION 

'Crunch 
time' 
New strategy needed 
within three months 

THE END OF JUNE is when key black 
economic empowerment issues in South 
Africa's mining sector are supposed to be 
resolved  the most critical being concerns 
in funding the deals to place 26% of min

ing companies in empowerment hands. 
That deadline has been set by Mineral 
Resources Minister Susan Shabangu for 
the completion of the review of the Min

ing Charter. 

The review is to be accompanied by 
a number of practical recommendations 
aimed at removing logistical and other 
bottlenecks currently preventing growth in 
SA's mining sector. 

Shabangu said at endMarch she want

ed to push through amendments to all 
legislation governing the mining sector 
late this year or early next. 

She's not alone in her desire for change. 
Gold Fields CEO Nick Holland under

scored the risks facing gold mines, com

menting: "This year is crunch time for the 
industry. We need to do something within 
the next three months to move to a differ

ent strategy  otherwise it's not going to be 
good for anybody." 

Cold Fields was one of the first major 
mining groups to meet the initial empow

erment equity requirements, which it did 
in 2004 when Mvelaphanda Resources 
bought 15% of the group's South African 
gold mines for R4, Ibn. 

SA's mining companies were originally 
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required to achieve an ownership target 
of putting 15% of their operations into the 
hands of historically disadvantaged South 
Africans (HDSAs) by 2009, which would 
rise to 26% by 2014. 

According to a study published on 
22 April this vear  commissioned by the 
South African Mining Development Asso

ciation and carried out by KIO Advisory 
Services  the most empowered sector of 
SA's mining industry is coal. The report 
stated: "The coal sector led the way for 
the mining industry, wi th empowerment 
attributable production of 47,2m t... which 
is equivalent to 22,8% of total produc

tion. Exxaro and recently listed Optimum 
Coal accounted for 78% of empowerment

attributable production in the sector." 

The worst sectors were gold and plati

num. KIO founder Duma Cqubule says: 
"The lesson is clear. There's public sector 
leverage in the coal sector, where Eskom, 
the largest buyer, has stringent empower

ment policies. But the gold and platinum 
mines sell their product to the interna

tional market." 
Cqubule says the study reviewed more 

than 40 '■> at empowerment transactions by 
value in the mining sector over the past 
decade and concluded it was unable to 
determine the "net value" in the hands of 
black shareholders from most deals. "How

ever, we can confidently assert very few of 
the mining companies are anywhere close 

SUSAN SHABANGU Change agent 

to achieving the 26% net value target set by 
the Department of Mineral Resources." 

That goes to the nub of the current situ

ation. The concept of net value was only 
introduced in April last year with publi

cation of the Codes of Good Practice for 
the Minerals Industry, which unilaterallv 
imposed major changes to the original pro

visions of the Mining Charter. One of those 
was the highly controversial requirement 
that the empowerment partner had to be 
in a debtfree position after two years of 
the deal being done for the empowerment 
credits to be granted. 

That's simply "impossible", says 
Andrew Mitchell, joint MD of legal f irm 
Hell Dewar, who commented in a semi

nar last year: " I don't think there's one 
empowerment deal in the mining industry 
that complies." 

Some mining executives are pushing 
for Government to lower its empowerment 
equity stake targets, which they view as 
unrealistically high. Former Mvela CEO 
Fine Pienaarsaid last year: "The fatal flaw 
in the Mining Charter is the obsession 
with measuring black empowerment in 
terms of percentage equity stakes instead 
of taking an approach based on value. 
1 think it's often far better to have a 5% 
stake in a strong business than 51",. of a 
weak business. 

"You need to be able to dilute for value 
and I hope that, over time, the politi

cians wi l l accept that and realise there are 
enough other checks and balances in place 
to achieve their empowerment aims." 

A draft discussion document leaked 
from the Mining Summit held at end

March this year indicated intense debate 
under wav about the concept of a "mini

mum value o i facilitation" mining compa

nies needed to give to new empowerment 
partners so as to ensure some cash flow 
to them. 

Nobody in the mining sector wi l l 
comment on that document, for two rea

sons: it's work in progress and it's highly 
sensitive. 
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